STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON,

DI VI SI ON OF ALCCHOLI C BEVERAGES
AND TOBACCO,

Petitioner,

THERRAI NNES REX, INC., d/b/a
ATLANTI C STREET STATI ON,

)
)
)
)
)
)
VS. ) Case No. 00-5010
)
)
)
)
Respondent . )

)

RECOMVENDED ORDER

Pursuant to notice, a hearing was held in this case in
accordance with Section 120.57(1), Florida Statutes, on
January 26, 2001, by video teleconference at sites in West
Pal m Beach and Tal | ahassee, Florida, before Stuart M Lerner,
a dul y-designated Adm nistrative Law Judge of the Division of
Adm ni strative Hearings.

APPEARANCES

For Petitioner: M chael Martinez, Esquire
Department of Busi ness and
Pr of essi onal Regul ation
1940 North Monroe Street
Tal | ahassee, Florida 32399-1007

For Respondent: No appearance



STATEMENT OF THE | SSUES

Whet her Respondent committed the violation alleged in the
Adm ni strative Action, and, if so, what disciplinary action
shoul d be taken.

PRELI M NARY STATEMENT

On April 25, 2000, the Departnent of Business and
Pr of essi onal Regul ati on, Division of Alcoholic Beverages and
Tobacco (DABT), issued an Adm ni strative Action agai nst
Respondent, the hol der of a DABT-issued 4COP SRX |i cense,
alleging that, "[d]uring the period of 1/2000 through 2/2000,
[ Respondent] failed to derive at |east 51% of [its] gross
revenue from sales of food and non-al coholic beverages
contrary to Section 561.20(2)(a)4., Florida Statutes."
Through the subm ssion of a conpl eted Request for Hearing form
dat ed May 20, 2000, Respondent disputed the factual
all egations made in the Adm nistrative Action and requested an
adm ni strative hearing. On Decenber 13, 2000, the matter was
referred to the Division of Adm nistrative Hearings (Division)
for the assignnent of a Division Adm nistrative Law Judge to
conduct the hearing Respondent had requested.

The hearing was schedul ed for January 26, 2001. DABT and
Respondent were provided with witten notice of the schedul ed
hearing in accordance with Section 120.569(2)(b), Florida

Statutes 1/ DABT appeared at the hearing, which was held as



schedul ed on January 26, 2001, through its counsel of record,
M chael Martinez, Esquire. Respondent, on the other hand, did
not make an appearance at the hearing, either in person or

t hrough counsel or an authorized representative.

DABT presented the testinmony of Captain Deborah Beck, the
district supervisor of its West Pal m Beach and Fort Pierce
offices. In addition, it offered three exhibits (Petitioner's
Exhibits 1, 2, and 3) into evidence. All three exhibits were
recei ved by the undersigned.

At the close of the evidentiary portion of the hearing
t he undersi gned established a deadline (ten days fromthe date
of the filing of the hearing transcript with the Division) for
the filing of proposed recomended orders.

A transcript of final hearing (consisting of one vol une)
was filed with the Division on February 5, 2001. On that sane
date (February 5, 2001), DABT filed its Proposed Recommended
Order, which the undersigned has carefully considered. To
dat e, Respondent has not filed any post-hearing submttal.

FI NDI NGS OF FACT

Based upon the evidence adduced at the final hearing and
the record as a whole, the followi ng findings of fact are

made:



1. At all tinmes material to the instant case, Respondent
operated a restaurant, Atlantic Street Station, located in
Del ray Beach, Florida.

2. Since 1998, Respondent has held a Special Restaurant
Li cense (license number 60-11520 4COP SRX), authorizing it to
sell alcoholic beverages on the prem ses of Atlantic Street
Station.

3. During the nmonths of January and February 2000,
$66, 729. 49, or slightly less than 33% of Atlantic Street
Station's total gross revenues of $205,679.76, canme fromthe
retail sale on the |licensed prem ses of food and non-al coholic
bever ages.

CONCLUSI ONS OF LAW

4. DABT is the unit of state governnent responsible for
"supervis[ing] the conduct, managenent, and operation of the
manuf act uri ng, packagi ng, distribution, and sale within the
state of all alcoholic beverages."” Section 561.02, Florida
St at ut es.

5. Any person, before engaging in the business of
manuf acturing, bottling, distributing, selling, or in any way
dealing in alcoholic beverages, must apply for and obtain an
appropriate license from DABT. See Sections 561.17, 561.181,

and 561.19, Florida Statutes.



6. Section 561.20(1), Florida Statutes, inposes
limtations on the nunmber of |icenses DABT may issue to
vendors in each county authorizing the retail sale and on-
prem ses consunption of alcoholic beverages (which |icenses
are referred to as "quota licenses.")

7. Section 561.20(2)(a)4., Florida Statutes, authorizes
DABT to issue a special license authorizing the retail sale
and on-prem ses consunption of alcoholic beverages to "[a]ny
restaurant having 2,500 square feet of service area and
equi pped to serve 150 persons full course neals at tables at
one tinme, and deriving at |east 51 percent of its gross
revenue fromthe sale of food and nonal coholic beverage,"”
regardl ess of the number of "quota |icenses" that have been
i ssued to other business establishments in the county where
the qualifying restaurant is | ocated.

8. Rule 61A-3.0141(3), Florida Adm nistrative Code,
requi res, anong other things, that:

Qualifying restaurants receiving a speci al
restaurant |icense after April 18, 1972
must, in addition to continuing to conply
with the requirenents set forth for initial
i censure, also maintain the required
percent age, as set forth in paragraph (a)
or (b) below, on a bi-nmonthly basis.

Addi tionally, qualifying restaurants nust
meet at all tinmes the follow ng operating
requi renents:

(a) At |east 51 percent of total gross

revenues nust come fromretail sale on the
i censed prem ses of food and non-al coholic



suspend or

i npose a civil

per

i s

9.

beverages. Proceeds of catering sal es
shall not be included in the cal cul ati on of
total gross revenues. Catering sales

i nclude food or non-al coholic beverage

sal es prepared by the licensee on the

i censed prem ses for service by the

i censee outside the licensed prem ses.

1. Qualifying restaurants nust naintain
separate records of all purchases and gross
retail sales of food and non-al coholic
beverages and all purchases and gross
retail sales of alcoholic beverages.

4. The required percentage shall be
conputed by adding all gross sales of food,
non- al cohol i ¢ beverages, and al coholic
beverages and thereafter dividing that sum
into the total of the gross sales of food
pl us non-al coholic beverages.

(e) For purposes of determ ning required
per cent ages, an al coholic beverage neans
the retail price of a serving of beer,

wi ne, straight distilled spirits, or a

m xed dri nk.

Section 561.29, Florida Statutes, authorizes DABT to

revoke any al coholic beverage license, and to al so

penal ty against a |licensee not to exceed $1, 000

single transaction, for a:

10.

| awf ul

Violation by the licensee . . . of any of
the laws of this state . . . or license
requi renents of special |icenses issued
under s. 561.20 . . . . [or a&]

Violation by the licensee . . . of any rule

or rules pronulgated by the division in

accordance with the provisions of this

chapt er

"No revocation [or] suspension . . . of any license

unl ess, prior to the entry of a final order, [DABT]



has served, by personal service or certified mail, an

adm ni strative conplaint [or action] which affords reasonable
notice to the licensee of facts or conduct which warrant the
i ntended action and unless the |licensee has been given an
adequat e opportunity to request a proceedi ng pursuant to ss.
120. 569 and 120.57." Section 120.60(5), Florida Statutes.

11. The licensee nmust be afforded an evidentiary hearing
if, upon receiving such witten notice, the |licensee disputes
the alleged facts set forth in the adm nistrative conpl ai nt
[or action]. Sections 120.569(1) and 120.57, Florida
St at ut es.

12. At the hearing, DABT bears the burden of proving
that the |icensee engaged in the conduct, and thereby
commtted the violations, alleged in the adm nistrative
conplaint or action. Proof greater than a mere preponderance
of the evidence nust be presented. Clear and convincing

evidence of the licensee's guilt is required. See Departnent

of Banki ng and Finance, Division of Securities and Investor

Protection v. Osborne Stern and Conpany, 670 So. 2d 932, 935

(Fla. 1996); Pic N Save of Central Florida v. Departnent of

Busi ness Regul ati on, 601 So. 2d 245, 249 (Fla. 1st DCA 1992);

and Section 120.57(1)(j), Florida Statutes ("Findings of fact

shal | be based upon a preponderance of the evidence, except in



penal or licensure disciplinary proceedi ngs or except as
ot herwi se provi ded by statute . . . .").

13. Clear and convincing evidence "requires nore proof
than a ' preponderance of the evidence' but |less than 'beyond

and to the exclusion of a reasonable doubt."'' In re Grazi ano,

696 So. 2d 744, 753 (Fla. 1997). It is an "internedi ate
standard.” 1d. For proof to be considered "'clear and
convincing' . . . the evidence nust be found to be credible;

the facts to which the witnesses testify nust be distinctly
remenbered; the testinmony nust be precise and explicit and the
wi tnesses nust be lacking in confusion as to the facts in

i ssue. The evidence nust be of such weight that it produces
in the mnd of the trier of fact a firmbelief or conviction,
wi t hout hesitancy, as to the truth of the allegations sought

to be established.” |In re Davey, 645 So. 2d 398, 404 (Fla.

1994), quoting, with approval, from Slonowitz v. Wil ker, 429

So. 2d 797, 800 (Fla. 4th DCA 1983).

14. I n determ ning whet her DABT has net its burden of
proof, it is necessary to evaluate its evidentiary
presentation in light of the specific factual allegations nmade
in the adm nistrative conplaint or action. Due process
prohi bits an agency from taking disciplinary action against a
| i censee based upon conduct not specifically alleged in the

agency's charging instrunent. See Hamlton v. Departnment of




Busi ness and Professional Regulation, 764 So. 2d 778 (Fla. 1st

DCA 2000); Lusskin v. Agency for Health Care Adm nistration,

731 So. 2d 67, 69 (Fla. 4th DCA 1999); and Cottrill v.

Departnent of Insurance, 685 So. 2d 1371, 1372 (Fla. 1st DCA

1996) .

15. Furthernore, "the conduct proved nust legally fall
within the statute or rule claimed [in the adm nistrative
conplaint or action ] to have been violated."” Delk v.

Depart nent of Professional Regul ation, 595 So. 2d 966, 967

(Fla. 5th DCA 1992). In deciding whether "the statute or rule
claimed to have been violated" was in fact violated, as
all eged by DABT, if there is any reasonabl e doubt, that doubt

must be resolved in favor of the |icensee. See Wit aker v.

Departnment of Insurance and Treasurer, 680 So. 2d 528, 531

(Fla. 1st DCA 1996); Elnmariah v. Departnent of Professional

Regul ation, Board of Medicine, 574 So. 2d 164, 165 (Fla. 1st

DCA 1990); and Lester v. Departnent of Professional and

Occupati onal Regul ations, 348 So. 2d 923, 925 (Fla. 1st DCA

1977).

16. The Adm nistrative Action issued in the instant case
al | eges that Respondent violated Section 561.20(2)(a)4.,
Florida Statutes, by failing, during the nonths of January and
February 2000, "to derive at |east 51% of [its] gross revenue

from sales of food and non-al coholic beverage."”



17. The proof DABT presented at the final hearing in
this case, which included Respondent's "daily sal es" records
for the nonths of January and February 2000, clearly and
convincingly establishes that Respondent commtted the
viol ation of Section 561.20(2)(a)4., Florida Statutes, alleged
in the Adm nistrative Action, and thereby failed to neet the
m ni mum requi rements for hol ding a Special Restaurant License.
Accordingly, disciplinary action my be taken agai nst
Respondent pursuant to Section 561.29, Florida Statutes.

18. In determ ning what disciplinary action DABT shoul d
take, it is necessary to consult the Board's "penalty
gui delines,” which inpose restrictions and limtations on the

exerci se of the DABT' s disciplinary authority. See Parrot

Heads, Inc. v. Departnent of Business and Professional

Regul ation, 741 So. 2d 1231, 1233 (Fla. 5th DCA 1999)("An

adm ni strative agency is bound by its own rules .
creat[ing] guidelines for disciplinary penalties."); cf. State

v. Jenkins, 469 So. 2d 733, 734 (Fla. 1985)("[A]lgency rules

and regul ati ons, duly pronul gated under the authority of | aw,

have the effect of law. "); Buffa v. Singletary, 652 So. 2d

885, 886 (Fla. 1st DCA 1995)("An agency nust conply with its

own rules."); Decarion v. Martinez, 537 So. 2d 1083, 1084

(Fla. 1st 1989)("Until anmended or abrogated, an agency nust

honor its rules.”); and WIllianms v. Departnent of

10



Transportation, 531 So. 2d 994, 996 (Fla. 1st DCA 1988) (agency

is required to conply with its disciplinary guidelines in
t aki ng disciplinary action against its enpl oyees).

19. DABT's "penalty guidelines” are found in Rule 61A-
2.022, Florida Adm nistrative Code, which provides, in
pertinent part, as follows:

(1) This rule sets forth the penalty
gui del i nes which shall be inposed upon

al coholic beverage |icensees and permttees
who are supervised by the division. .

The penalties provided bel ow are based upon
a single violation which the |icensee

comm tted or knew about;

(2) Businesses . . . issued alcoholic
beverage licenses . . . by the division are
subj ect to discipline (warnings, corrective
action, civil penalties, suspensions,
revocations, reinbursenment of cost, and
forfeiture).

(9) No . . . order may exceed $1, 000 for
viol ations arising out of a single
transacti on.

(10) Licensees may petition the division
to anend any . . . final order by sending
the petition to the Director, Division of

Al cohol i ¢ Beverages and Tobacco, Northwood
Centre, 1940 North Monroe Street,

Tal | ahassee, Florida 32399-1020.

Petitions filed shall not automatically
stay any effective dates in the stipulation
or order unless the director authorizes the
stay or anmendnent requested in the
petition.

(11) The penalty guidelines set forth in
the table that follows are intended to
provide field offices and |icensees or
permttees with penalties that will be
routinely inposed by the division for

11



violations. The description of the
violation in the table is intended to
provide a brief description and not a
conpl ete statenent of the

statute.

STATUTE: 561. 20

VI OLATION:  Failure to nmeet m ni mum
qual i fications of special license

FI RST OCCURRENCE: $1000 and revocation
wi t hout prejudice to obtain any other type
of license, but with prejudice to obtain

the sanme type of special |icense for 5
years. Note: For each 2 nonth period a
special restaurant |icense failed to neet

the required food percentage the civil
penalty shall be increased by $1000.

20. There being no apparent reason to deviate fromthe
"routine" penalty prescribed by Rule 61A-2.022, Florida
Adm ni strative Code, for a licensee's "[f]ailure to neet
m ni mum qual i fications of [the |icensee's] special |licensee,”
DABT shoul d penalize Respondent for conmtting the violation
of Section 561.20(2)(a)4., Florida Statutes, alleged in the
Adm ni strative Action, by revoking Respondent's Speci al

Restaurant License "wi thout prejudice to obtain any other type

of license, but with prejudice to obtain the sane type of
special license for 5 years,"” and by fining Respondent
$1, 000. 00.

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons

of Law, it is hereby

12



RECOMVENDED t hat DABT enter a final order finding
Respondent viol ated Section 561.20(2)(a)4., Florida Statutes,
as alleged in the Adm nistrative Action, and disciplining
Respondent therefor by revoking its license "w thout prejudice
to obtain any other type of license, but with prejudice to
obtain the sane type of special license for 5 years,"” and
fining Respondent $1, 000. 00.

DONE AND ENTERED this 16th day of February, 2001, in

Tal | ahassee, Leon County, Florida.

STUART M LERNER

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwv. doah. state. fl. us

Filed with the Clerk of the
Di vi sion of Adm nistrative Hearings
this 16th day of February, 2001.

ENDNOTE

1/  Such notice was in the formof a Notice of Hearing by

Vi deo Tel econference (Notice) nailed on Decenmber 27, 2000, to
Petitioner and to Respondent (at its |ast known address, as
reflected in the Request for Hearing it executed on May 20,
2000) .
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COPI ES FURNI SHED

M chael Martinez, Esquire
Depart nent of Busi ness and
Prof essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-1007

Ri chard Turner, Director
Depart ment of Busi ness and
Prof essi onal Regul ati on
Di vi si on of Al coholic Beverages and Tobacco
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

Hardy L. Roberts, |11, General Counse
Depart nent of Busi ness and
Prof essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

Capt ai n Deborah Beck
Depart nent of Business and
Prof essi onal Regul ati on
Di vi si on of Al coholic Beverages and Tobacco
400 North Congress Avenue, Suite 150
West Pal m Beach, Florida 33401

James McGui nness

35 Nort heast Second Avenue, Suite 330
Del ray Beach, Florida 33444

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this recomended order. Any
exceptions to this recommended order should be filed with the
agency that will issue the final order in this case.
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